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What entitlement exists

for a party to make a
claim for payment?

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract.!

From each reference
date, payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract.?

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract
on or from each
reference date.

However, this excludes:

e any amount relating
to a non-claimable
variation;

e any amount (other
than a claimable
variation) claimed
under the contract
for compensation
due to the
happening of an
event;

e any amount for
damages;

e anamountin
relation to an
amount arising at
law; or

e any amount of a
class prescribed by
the regulations.®

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract
on or from each
reference date.*

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract
on or from each
reference date.®

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract
on or from each
reference date.®

An amount in relation to
the performance or
non-performance by the
contractor of its
obligations under the
contract, including
expired or terminated
construction
contracts.”

Payment for
construction work
carried out (or related
goods and services
supplied) under a
construction contract.®

An amount in relation to
the performance or non-
performance by the
contractor of its
obligations under the
contract, including
expired or terminated
construction contracts.®

What is a ‘construction
contract’ for the
purposes of the
legislation?

A contract or other
arrangement under
which one party
undertakes to carry out
construction work for,
or supply related goods
and services to, another
party.1©

A contract, agreement,
or other arrangement
under which one party
undertakes to carry out
construction work for,
or supply related goods
and services to, another
party.tt

A contract or other
arrangement under
which one party
undertakes to carry out
construction work for,
or supply related
goods and service to,
another party.'?

" Building and Construction Industry Security of Payment Act 1999 (‘NSW’) — for contracts entered into after 21 October 2019
i Building Industry Fairness (Security of Payment) Act 2017 (‘QLD’).

il Building and Construction Industry Security of Payment Act 2002 ('Vic').

v Building and Construction Industry Security of Payment Act 2009 (‘SA).

v Building and Construction Industry Security of Payment Act 2009 (‘Tas’).

Vi Building and Construction Industry (Security of Payment) Act 2009 (‘ACT’).
Vi Construction Contracts Act 2004 (‘WA') — to be renamed Construction Contracts (Former Provisions) Act 2004.

vii Building and Construction Industry (Security of Payment) Act 2021 (‘WA'’) — commencement date not yet proclaimed but planned by the Department of Mines, Industry Regulation and Safety to apply to new contracts by 1 August 2022.

* Construction Contracts (Security of Payments) Act 2004 (‘NT’).

A contract or other
arrangement under
which one party
undertakes to carry out
construction work for,
or supply related
goods and services to,
another party.3

A contract or other
arrangement under
which one party
undertakes to carry out
construction work for,
or supply related goods
and services to, another
party.1*
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A contract or other
arrangement under
which one party
undertakes to carry out
construction work for,
or supply related
goods and service to,
another party.®

A contract or other
arrangement under
which a person
undertakes to carry out
construction work for,
supply related goods
and services to, provide
professional services
related to the
construction work for, or
provide on-site services
related to the
construction work for,
another person.1®

A contract, agreement
or other arrangement
under which one party
undertakes to carry out
construction work, or to
supply related goods
and services, for
another party, but does
not apply to construction
contracts for home
building works if: ¥

e the principal is an
individual;

e the is not carried out
on multiple dwellings
or for the purposes
of a residential
development

A contract or other
arrangement under
which a person
undertakes to carry out
construction work for,
supply related goods
and services to, provide
professional services
related to the
construction work for, or
provide on-site services
related to the
construction work for,
another person.!8
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business for the
principal;

e the contract value is
less than $500,000;
and

e the contract is not
between a head
contractor and a
subcontractor or
between two
subcontractors.

What is ‘construction
work’?

Construction work
includes any of the
following: *°

e the construction,
alteration, repair,
restoration,
maintenance,
extension, demolition
or dismantling of
building, structures,
or any works forming
(or to form) part of
land (walls,
roadworks,
powerlines,
telecommunication
apparatus, aircraft
runways, docks,
harbours, railways,
inland waterways,
pipelines, reservoirs,
water mains, wells,
sewers, industrial
plant, and
installations for
purposes of land
drainage or coast
protection);

e theinstallation in any
building, structure or
works of fittings
(forming or to form
part of land)
(including heating,
lighting, air-
conditioning,
ventilation, power
supply, drainage,
sanitation, water
supply, fire
protection, security
and communications
systems);

e any operation that is
an integral part of, is
preparatory for, or is
for rendering
complete, any of the

Construction work has
the same definition as
NSW but also includes: 2°

e  building work within
the meaning of the
Queensland Building
and Construction
Commission Act
1991; and

e testing soil and road
making materials.

Construction work has
the same definition as
NSW.21

Construction work has
the same definition as
NSW.22

Construction work has
substantially the same
definition as NSW but
also includes: 23

e the erection, re-
erection, adding to,
underpinning or
removal of buildings,
or structures forming
(or to form) part of
land;

e for the construction,
alteration, repai,
restoration,
maintenance,
extension, demolition
or dismantling of any
works forming (or to
form) part of land,
road infrastructure,
energy
infrastructure,
telecommunications
facilities, aviation
landing facilities,
railway
infrastructure,
marine
infrastructure,
water/sewer
infrastructure,
drainage
infrastructure,
structures erected to
support or protect
horticultural or
forestry products,
and structures to
allow persons
access to sites
where agricultural,
horticultural, forestry,
tourist or mining
activities are carried
out); and

e the installation,
alteration or removal
of passenger and

The content of this document is not a substitute for legal or business/financial advice and must not be relied upon as advice. Merlehan Group does not accept any liability for errors or omissions contained in it.
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Construction work has
the same definition as
NSW but also includes
building work within the
meaning of the Building
Act 200424

Construction work
includes any of the
following work on a site in
WA: 25

e reclaiming, draining
or preventing the
movement or erosion
of land;

e installing, altering,
repairing, restoring,
maintaining,
extending,
dismantling,
demolishing, or
removing, any
works, apparatus,
fittings, machinery,
or plant associated
with any work
referred to in the
point above;

e constructing, or
fixing/installing
fittings on, the whole
or part of any civil
works or a building
or structure (forming
or to form part of the
land or sea bed
(whether or not in
WA);

e altering, repairing,
restoring,
maintaining,
extending,
dismantling,
demolishing, or
removing anything in
the point above;

e any operation that
forms an integral
part of, or is
preparatory to, any
of the above (i.e. site
clearing,
earthmoving,
excavation,
tunnelling, laying

Construction work has
substantially the same
definition as NSW
except: 26

e instead of ‘any
works’ the definition
applies to ‘civil
works’ (i.e. roads,
railways, bridges,
airport runways,
waterways,
electricity lines,
water and sewage
pipelines, dams,
tunnels and any
associated works or
structures);

e excludes the
prefabrication of
parts.

Construction work
includes any of the
following on a site in NT:
27

e reclaiming, draining
or preventing the
movement or erosion
of land;

e installing, altering,
repairing, restoring,
maintaining,
extending,
dismantling,
demolishing, or
removing, any
works, apparatus,
fittings, machinery,
or plant associated
with any work
referred to in the
point above;

e  constructing, or
fixing/installing
fittings on, the whole
or part of any civil
works or a building
or structure (forming
or to form part of the
land or sea bed
(whether or not in
NT);

e altering, repairing,
restoring,
maintaining,
extending,
dismantling,
demolishing, or
removing anything in
the point above;

e any operation that
forms an integral
part of, or is
preparatory to, any
of the above (i.e. site
clearing,
earthmoving,
excavation,
tunnelling, laying
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above (site
clearance, earth-
moving, excavation,
tunnelling, boring,
laying foundations,
erecting, maintaining
or dismantling
scaffolding,
prefabrication of
parts, site
restoration,
landscaping or the
provision of
roadways);

external or internal
cleaning of buildings,
structures and works,
so far as it is carried
out in the course of
their construction,
alteration, repair,
restoration,
maintenance or
extension;

painting or
decorating surfaces
of any building,
structure or works;
and

any other work
prescribed by
regulation.

goods lifts in any
building, structure or
works (forming or to
form part of land).

foundations,
erecting/dismantling
scaffolding, painting,
decorating or
landscaping);

any other work
prescribed by regulation.

foundations,
erecting/dismantling
scaffolding, cleaning,
painting, decorating
or landscaping);

any other work
prescribed by
regulation.

What are ‘related

goods and services’?

Related goods and
services means: 28

materials and
components to form
part of a building,
structure or work
arising from
construction work;
plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;
labour to carry out
construction work;
architectural, design,
surveying or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or
landscape advisory
services relating to

Related goods and
services means: 2°

materials and
components to form
part of a building,
structure or work
arising from
construction work;
plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;
labour to carry out
construction work;
architectural, design,
surveying or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or
landscape advisory

Related goods and
services means: ¥

materials and
components to form
part of a building,
structure or work
arising from
construction work;
plant or materials
(including where
supplied by sale,
hire or otherwise)
for use in
connection with
carrying out
construction work;
labour to carry out
construction work;
architectural,
design, surveying
or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or

Related goods and
services means: 3!

materials and
components to
form part of a
building, structure
or work arising from
construction work;
plant or materials
(including where
supplied by sale,
hire or otherwise)
for use in
connection with
carrying out
construction work;
labour to carry out
construction work;
architectural,
design, surveying
or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or

Related goods and
services means: 32

materials and
components to form
part of a building,
structure or work
arising from
construction work;
plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;
labour to carry out
construction work;
architectural, design,
surveying or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or
landscape advisory
services relating to

The content of this document is not a substitute for legal or business/financial advice and must not be relied upon as advice. Merlehan Group does not accept any liability for errors or omissions contained in it.
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Related goods and
services means: 3

materials and
components to
form part of a
building, structure
or work arising from
construction work;
plant or materials
(including where
supplied by sale,
hire or otherwise)
for use in
connection with
carrying out
construction work;
labour to carry out
construction work;
architectural,
design, surveying
or quantity
surveying services
relating to
construction work;
building,
engineering,
decoration or

Related goods and
services means: 3

e materials and
components to form
part of construction
work;

o fittings for civil works
or a building or
structure that will
form part of land or
sea bed;

e plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;

e goods prescribed by
regulation to be
related to
construction work;
and

services provided by a
profession and that relate
directly to construction
work (i.e. surveying,

Related goods and
services means: %

materials and
components to form
part of a building,
structure, civil work
or other thing arising
from construction
work;

plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;
labour to carry out
construction work;
professional services
that relate directly to
construction work or
the assessment of its
feasibility (i.e.
surveying, planning,
architectural or
design); and

Related goods and
services means: 36

materials and
components to form
part of construction
work;

fittings for civil works
or a building or
structure that will
form part of land or
sea bed;

plant or materials
(including where
supplied by sale, hire
or otherwise) for use
in connection with
carrying out
construction work;
goods prescribed by
regulation to be
related to
construction work;
services provided by
a profession and that
relate directly to
construction work
(i.e. surveying,

N

MG



New South Wales!

Queensland

Victoria'l

South AustraliaV

Tasmania’

Australian Capital

Territory"

Western Australia

Western Australia —
Yet to commence'™

Northern Territory™

construction work;

and

e goods and services
relating to
construction work, as
prescribed by
regulation.

services relating to
construction work;

e soil testing services
relating to
construction work;
and

e goods and services
relating to
construction work, as
prescribed by
regulation.

landscape advisory
services relating to
construction work;
and

e goods and services
relating to
construction work,
as prescribed by
regulation.

landscape advisory
services relating to
construction work;
and

e goods and services
relating to
construction work,
as prescribed by
regulation.

construction work;
and

e goods and services
relating to
construction work, as
prescribed by
regulation.

landscape advisory
services relating to
construction work;
and

e goods and services
relating to
construction work,
as prescribed by
regulation.

planning, costing, testing,
architectural, design,
engineering and project
management services)
but excluding accounting,
financial or legal
services.

e goods and services
relating to
construction work, as
prescribed by
regulation.

planning, costing,
testing, architectural,
design, engineering
and project
management
services) but
excluding
accounting, financial
or legal services;
and

e services provided by
a profession and
prescribed by
regulation to be
professional services
related to
construction work.

What is not
‘construction work’?

Construction work does
not include: 37

e the drilling for, or
extraction of, oil or
natural gas;

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or boring)
or constructing
underground works
for that purpose; or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 38

e the drilling for, or
extraction of, oil or
natural gas; or

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or boring)
or constructing
underground works
for that purpose.

Construction work does
not include: 3°

e the drilling for, or
extraction of, oil or
natural gas;

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or boring)
or constructing
underground works
for that purpose; or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 40

e the drilling for, or
extraction of, oil or
natural gas;

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or
boring) or
constructing
underground works
for that purpose; or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 4

e the drilling for, or
extraction of, oil or
natural gas;

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or boring)
or constructing
underground works
for that purpose; or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 42

e the drilling for, or
extraction of, oil or
natural gas;

e the extraction,
whether by
underground or
surface working, of
minerals (including
tunnelling or
boring) or
constructing
underground works
for that purpose; or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 43

e  drilling for
discovering or
extracting oil or
natural gas (whether
on land or not);

e construction of a
shaft, pit or quarry,
or drilling for the
purposes of
discovering or
extracting any
mineral bearing or
other substance;

o fabricating or
assembling items of
plant used for
extracting or
processing oil,
natural gas or any
derivative of natural
gas, or any mineral
bearing or other
substance;

e constructing the
whole or part of any
watercraft; or

any other work
prescribed by regulation
as not construction work.

Construction work does
not include: 44

e drilling for
discovering or
extracting oil or
natural gas (whether
on land or not);

e construction of a
shaft, pit or quarry,
or drilling for the
purposes of
discovering or
extracting any
mineral bearing or
other substance;

e  constructing or fitting
out the whole or any
part of a watercraft;
or

e any other work
prescribed by
regulation as not
construction work.

Construction work does
not include: 45

e  drilling for
discovering or
extracting oil or
natural gas (whether
on land or not);

e construction of a
shaft, pit or quarry,
or drilling for the
purposes of
discovering or
extracting any
mineral bearing or
other substance;

e constructing the
whole or part of any
watercraft; or

e any other work
prescribed by
regulation as not
construction work.

Time for payment claim

Within the later of: 46

e the period worked
out under the
contract; or

e 12 months after the
construction work (or
related goods and

Within the later of: 48

e the period worked
out under the
contract;

e 6 months after the
construction work (or
related goods and

Within the later of: 51

e the period stated
under the contract;
or

e 3 months after the
reference date to
which the payment
claim relates.

Within the later of: 53

e the period stated
under the contract;
or

e 6 months after the
construction work
to which the claim

Within: %5

e the period stated
under the contract;
or

e 12 months after the
construction work (or
related goods or
services) to which

The content of this document is not a substitute for legal or business/financial advice and must not be relied upon as advice. Merlehan Group does not accept any liability for errors or omissions contained in it.
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Within the later of: 57

e the period stated
under the contract;
or

e 12 months after the
reference date to
which the payment
claim relates.

If the contract does not
provide for a time, at any
time after the contractor’s
obligations have been
performed.5°

Within the later of: 60

e the period worked
out under the
contract;

e 6 months after the
construction work (or
related goods and

If the contract does not
provide for a time, at any
time after the contractor’s
obligations have been
performed.53
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services) were last
carried out.

Unless the contract
specifically provides for it,
claims are to be made
monthly and, if not
otherwise stated, on and
from the last day of each
month.*’

services) were last
carried out; or

e for afinal payment
claim only, the later
of: 49

o the period
under the
construction
contract;

o 6 months
after the
completion
of all
construction
work or
supply of
related
goods and
services; or

o 28days
after the
end of the
defects
liability
period.

Unless the contract
specifically provides for it,
claims are to be made
monthly and, if not
otherwise stated, on and
from the last day of each
month.50

Unless the contract
specifically provides for
it, claims are to be
made monthly and, if
not otherwise stated, on
and from the last day of
each month.52

relates was last
carried out.

Unless the contract
specifically provides for
it, claims are to be
made monthly and, if
not otherwise stated, on
and from the last day of
each month.>*

the payment claim
relates was last
carried out.

Unless the contract
specifically provides for it,
claims are to be made
monthly and, if not
otherwise stated, on and
from the last day of each
month.56

Unless the contract
specifically provides for
it, claims are to be
made monthly and, if
not otherwise stated, on
and from the last day of
each month.58

services) were last
carried out; or

e for afinal payment
claim only, the later
of:61

o the period
under the
construction
contract;

o 6 months
after the
completion
of all
construction
work or
supply of
related
goods and
services; or

o 28days
after the
end of the
defects
liability
period.

Unless the contract
specifically provides for
an earlier date, payment
claims can be made
monthly on and from the
last day of each month.6?

What must be included
in a payment claim

A payment claim must: 64

e identify the
construction work
carried out or goods
and services
supplied;

e state the amount
claimed to be
payable;

e state that it is made
under the Act; and

e ifthe claimantis a
head contractor,
include a ‘supporting
statement’ that
subcontractors have
been paid.

A payment claim must:

e  be in writing;

e identify the
construction work
carried out or goods
and services
supplied;

e state the amount
claimed to be
payable; and

e requests payment of
that amount (stating
the word ‘invoice’ will
satisfy this
requirement);

e ifthe claimantis a
head contractor,
include a ‘supporting
statement’ that
subcontractors have
been paid (Maximum
penalty of 100
penalty units if the
statement is not
supplied, but it will
not affect the validity

The payment claim
must: 7

e be inthe prescribed

form;

e contain the
prescribed
information;

e identify the

construction work
(or related goods
and services) to
which the payment
claim relates;

e indicate the amount
claimed to be due;
and

e state that it is under
this Act.

The payment claim
must: 58

e identify the
construction work
(or related goods
and services) to
which the payment
claim relates;

e indicate the amount
claimed to be due;
and

e state that it is under
this Act.

The payment claim must:
69

e  be in writing;

e be addressed to the
person on who it is
being served;

e state the name of the
claimant;

e identify the
construction work (or
related goods and
services) to which
the payment claim
relates;

e indicate the amount
claimed to be due;

e include any
prescribed details;
and

e state that it is under
this Act.

The content of this document is not a substitute for legal or business/financial advice and must not be relied upon as advice. Merlehan Group does not accept any liability for errors or omissions contained in it.
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The payment claim
must: 7

e identify the
construction work
(or related goods
and services) to
which the payment
claim relates;

e indicate the amount
claimed to be due;
and

e state that it is under
this Act.

If the contract does not
provide for requirements,
the payment claim must:
71

e be in writing;

e be addressed to the
party to which the
claim is made;

e state the name of the
claimant;

e state the date;

e be signed by the
claimant;

e indicate the amount
claimed to be due;

e for aclaim by the
contractor, identify
the construction
work (or related
goods and services)
to which the
payment claim
relates is sufficient
detail for the
principal to assess
the claim; and

If the contract does not
provide for requirements,
the payment claim
must:’?

be in writing;
be in the approved
form;

e indicate the amount
claimed to be due;

e identify the items
and quantities of
construction work (or
related goods and
services) to which
the payment claim
relates;

e state that it is made
under this Act; and

e if given to the
principal for home
building work over
$500,000,72 include
a homeowner’s
notice.

If the contract does not
provide for requirements,
the payment claim must:
74

e be in writing;

e be addressed to the
party to which the
claim is made;

e state the name of the
claimant;

e state the date of the
claim;

e for aclaim by the
contractor, identify
the construction
work (or related
goods and services)
to which the
payment claim
relates;

e for aclaim by the
principal, state the
basis for the claim;
and

e indicate the amount
claimed to be due;
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of the payment
claim).6

e foraclaim by the
principal, state the
basis for the claim in
sufficient detail for
the contractor to
assess the claim;

be given to the party to
which the claim is made.

e be given to the party
which the claim is
made.

Time for payment

Unless stated in the
contract: 7®

e where a head
contractor is claiming
from the principal
(other than under an
exempt residential
construction
contract), 15
business days;

e wherea
subcontractor is
claiming (excluding
exempt residential
work), 20 business
days; and

e wherea
subcontractor is
claiming exempt
residential work, 10
business days.

A payment claim is
payable on: 76

e f the contract states
a date, that date; or

e if not provided for,
10 business days
after payment claim
is made.

A payment claim is
payable on: 77

e if the contract
states a date, that
date; or

e if not provided for,
10 business days
after payment claim
is made.

A payment claim is
payable on; 78

e if the contract
states a date, that
date; or

e if not provided for,
15 business days
after payment claim
is made.

If the payment claim
relates to a residential
structure, the respondent
is the owner of the land
and not a building
practitioner, within the
later of: 7°

e the time stated in the
contract; or

e 20 business days
after the payment
claim is served on
the respondent.

In any other case, within
the earlier of: 80

e the time stated in the
contract: or

e 10 business days
after the payment
claim is served on
the respondent.

A payment claim is
payable on: 8!

e if the contract
states a date, that
date; or

e if not provided for,
10 business days
after payment claim
is made.

If the contract does not
state a time for payment,
the full amount is to be
paid within 28 days of
receiving the payment
schedule, unless a notice
of dispute is given to the
claimant.82

A provision in the
contract requiring
payment to be made
more than 42 days after
the payment claim is
made must be read as
amended to require the
payment to be made
within 42 days.83

Unless the contract
states otherwise, if the
payment claim relates to
home building work, the
payment claim is payable
within 10 business
days.®*

In any other case, a
payment claim is payable
on the earlier of:8°

e the time stated in the
contract; or

e where a head
contractor is claiming
from the principal, 20
business days; or

where a subcontractor is
claiming (excluding
exempt residential work),
25 business days.

If the contract does not
state a time for payment,
the full amount is to be
paid within 20 working
days of receiving the
payment schedule,
unless a notice of dispute
is given to the claimant.®

A provision in the
contract requiring
payment to be made
more than 30 working
days after the payment
claim is made must be
read as amended to
require the payment to be
made within 30 working
days.8”

Time for payment
schedule

Within the earlier of: 88

e the time required by
the contract; or

e 10 business days of
receiving the
payment claim.

Within the earlier of: 89

e the time required by
the contract; or

e 15 business days
from receiving the
payment claim.

Within the earlier of: %

e the time required by
the contract; or

e 10 business days of
receiving the
payment claim.

Within the earlier of: 91

e the time required
by the contract; or

e 15 business days
of receiving the
payment claim.

If the claim relates to a
residential structure, the
respondent is the owner
of the land and not a
building practitioner,
within the later of: 92

e the time stated in the
contract; or

e 20 business days
after the payment
claim is served on
the respondent.

In any other case, within
the earlier of: 93

e the time stated in the
contract: or

e 10 business days
after the payment
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Within the earlier of: %4

e the time required
by the contract; or

e 10 business days
of receiving the
payment claim.

Within the earlier of:%5

e the time required by
the contract; or

e 15 business days
after the payment
claim is made.
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claim is served on
the respondent.

What must be included
in a payment schedule

A payment schedule
must: %

e identify the payment
claim it relates to;

¢ identify the amount
(if any) the
respondent proposes
to pay; and

e if the scheduled
amount is less than
the amount claimed,
provide reasons for
withholding payment.

A payment schedule
must: %7

e identify the payment
claim it responds to;

e identify the amount
(if any) the
respondent proposes
to pay; and

e if the scheduled
amount is less than
the amount claimed,
provide reasons for
withholding payment.

The payment schedule
must: %8

e identify the
payment claim it
relates to;

e identify the amount
(if any) the
respondent
proposes to pay;

e identify any
excluded amounts;

e be inthe prescribed
form;

e contain the
prescribed
information;

e if the scheduled
amount is less than
the amount
claimed, provide
reasons for
withholding
payment.

The payment schedule
must; 9°

e identify the
payment claim it
relates to;

e identify the amount
(if any) the
respondent
proposes to pay;
and

e if the scheduled
amount is less than
the amount
claimed, provide
reasons for
withholding
payment.

The payment schedule
must; 100

e identify the payment
claim it relates to;

e identify the amount
(if any) the
respondent proposes
to pay;

e if the scheduled
amount is less than
the amount claimed,
provide reasons for
withholding payment.

The payment schedule
must; 101

e identify the
payment claim it
relates to;

e identify the amount
(if any) the
respondent
proposes to pay;

e if the scheduled
amount is less than
the amount
claimed, provide
reasons for
withholding
payment.

The payment schedule
must;102

be in writing;
be in the approved
form (if any);

e identify the payment
claim it relates to;

e indicate the amount
(if any) the
respondent proposes
to pay; and

e if the respondent
proposes to make
payment of a lessor
amount, does not
propose to make any
payment, or
proposes wo
withhold payment,
indicate this proposal
and the respondents
reasons.

Consequence of not
paying and/or not
serving a payment
schedule

If the respondent fails to
give a payment schedule,
then the respondent
becomes liable to pay the
full amount claimed.1%3

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.1%4

The claimant must first
give the respondent a
notice within 20 business
days of the due date for
payment of their intention
to proceed to
adjudication. The
respondent then has 5
business days to serve
the payment schedule.1%

If the respondent fails to
give a payment schedule,
then the respondent
becomes liable to pay the
full amount claimed to the
claimant.106

It is also an offence for a
respondent not to provide
a payment schedule if the
full amount is not paid by
the due date. The
maximum penalty is 100
penalty units and may
also be grounds for
disciplinary action under
the Queensland Building
and Construction
Commission Act 1991.%07

If the amount owed is not
paid on or before the due
date for the progress
payment, the claimant
may proceed to
adjudication or recover
the unpaid amount in a
court as a debt owing. 108

If the respondent fails to
give a payment
schedule, the
respondent becomes
liable to pay the full
amount claimed.10®

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.110

Where no payment
schedule was provided,
the claimant can only
make an adjudication
application if the
claimant has notified the
respondent within 10
business days
immediately following
the due date for
payment of their
intention to apply for
adjudication, and the
respondent has been
given 2 business days’
notice to provide a
payment schedule.1t!

If the respondent fails to
give a payment
schedule, the
respondent becomes
liable to pay the full
amount claimed.*?

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.113

The claimant must first
give the respondent a
notice within 20
business days of the
due date for payment of
their intention to
proceed to adjudication.
The respondent then
has 5 business days to
serve the payment
schedule.1*

The respondent becomes
liable to pay the full
amount claimed.!t5

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.11®

The claimant must first
give the respondent a
notice within 20 business
days of the due date for
payment of their intention
to proceed to
adjudication. The
respondent then has 5
business days to serve
the payment schedule.'?’

The respondent
becomes liable to pay
the full amount
claimed.18

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.1*?

The claimant must first
give the respondent a
notice within 20
business days of the
due date for payment of
their intention to
proceed to adjudication.
The respondent then
has 5 business days to
serve the payment
schedule.*?°

If the respondent fails to
give a payment
schedules within the time
provided, the respondent
becomes liable to pay the
full amount claimed.?!

The claimant may
proceed to adjudication
or recover the unpaid
amount in a court as a
debt owing.1??

The claimant must first
give the respondent a
notice within 20 business
days of the due date for
payment of their intention
to proceed to
adjudication. The
respondent then has 5
business days to serve
the payment schedule.?3

Consequence of failing
to pay claimant in

The claimant may
proceed to adjudication

The claimant may either
proceed to adjudication

The claimant may
proceed to adjudication

The claimant may
proceed to adjudication

The claimant may
proceed to adjudication
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The claimant may
proceed to adjudication

The claimant may either
proceed to adjudication
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accordance with the
payment schedule

or recover the unpaid
amount in a court as a
debt owing.1?*

or recover the unpaid
amount in a court as a
debt owing.1?®

A maximum penalty of
100 penalty units applied
for failure to pay the
scheduled amount by the
due date for the progress
payment.126

or recover the unpaid
amount in a court as a
debt owing.1?’

or recover the unpaid
amount in a court as a
debt owing.1%8

or recover the unpaid
amount in a court as a
debt owing.'?®

or recover the unpaid
amount in a court as a
debt owing.13°

or recover the unpaid
amount in a court as a
debt owing.13!

Time for notice of
dispute

If the contract does not
provide for a time, within
14 days of receiving the
payment claim.132

If the contract does not
provide for a time, within
10 working days of
receiving the payment
claim.133

What must be included
in a notice of dispute

If the contract does not
provide for requirements,
the notice of dispute
must; 134

e  bein writing:

e be addressed to the
claimant;

e state the name of the
party giving notice;

e state the date of the
notice;

e be signed by the
party giving notice;

e identify the payment
claim it relates to;

e identify the amount
(if any) the
respondent proposes
to pay; and

if the scheduled amount
is less than the amount
claimed, provide reasons
for withholding payment.

If the contract does not
provide for requirements,
the notice of dispute
must; 135

e be in writing;

e be addressed to the
claimant;

e state the name of the
claimant;

e state the date;

e identify the payment
claim it relates to;

e be signed by the
party giving notice;

e identify the amount
(if any) the
respondent proposes
to pay; and

e ifthe amountis less
than the amount
claimed, provide
reasons for
withholding payment.

Consequence of not
serving a notice of
dispute

The claimant may
proceed to adjudication if
the respondent fails to
pay the full amount.36

The claimant may
proceed to adjudication if
the respondent fails to
pay the full amount.37

Who can lodge an
adjudication
application

The claimant.138

The claimant.13?

The claimant.140

The claimant.141

The claimant.142
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The claimant.143

Any party to the contract
may apply for
adjudication under the
ACt.144

The claimant.14°

Any party to the contract
may apply for
adjudication under the
ACt.146

Parties to a high value
construction contract may
agree to have a payment
dispute adjudicated other
than under the Act if the
contract contains a
dispute resolution
mechanism in

N
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accordance with the
Regulations.'#”

Time for adjudication
application

Within: 148

e 10 business days
after the payment
schedule, if the
scheduled amount is
less than the claimed
amount;

e 20 business days
after the due date for
payment, if the
respondent has
failed to pay the
scheduled amount;
or

e if no payment
schedule has been
provided within 5
business days of the
notice of intention to
proceed with
adjudication, 10
business days.

Within: 149

e 30 business days
after the payment
schedule, if the
scheduled amount is
less than the claimed
amount in the
payment claim;

e 20 business days
after the due date for
payment, if the
respondent has
failed to pay the
scheduled amount;
or

e 30 business days
after the later of the
due date for
payment, or the last
day the respondent
could have provided
a payment schedule.

Where a payment
schedule was provided
but some or all of the
amount is not paid, an
application for
adjudication must be
made within 10
business days of
receiving the payment
schedule.

Where no payment
schedule has been
provided, the claimant
can only make an
adjudication application
within 5 business days
of the end of the 2
business day period the
respondent was given to
provide a payment
schedule.1%0

Within: 152

e 15 business days
after the payment
schedule, if the
scheduled amount
is less than the
claimed amount;

e 20 business days
after the due date
for payment, if the
respondent has
failed to pay the
scheduled amount;
or

e if no payment
schedule has been
provided within 5
business days of
the notice of
intention to proceed
with adjudication,
15 business days.

Where a payment
schedule was provided
but the scheduled
amount is less than the
claimed amount, an
application for
adjudication must be
made within 10 business
days of receiving the
payment schedule.

Where a payment
schedule was provided
but the amount is not
paid, an application for
adjudication must be
made within 20 business
days of receiving the
payment schedule.

Where no payment
schedule has been
provided, the claimant
can make an application
within 10 business days
of the end of the 5
business days period
after receiving the notice
of intention to apply for
adjudication.15?

Where a payment
schedule was provided
but the scheduled
amount is less than the
claimed amount, an
application for
adjudication must be
made within 10
business days of
receiving the payment
schedule.

Where a payment
schedule was provided
but the amount is not
paid, an application for
adjudication must be
made within 20
business days of
receiving the payment
schedule.

Where no payment
schedule has been
provided, the claimant
can make an
application within 10
business days of the
earlier of:

e 5 business days
period after
receiving the notice
of intention to apply
for adjudication; or

e the claimant
receiving the

payment schedule.
153

A party must, within 90
business days after the
dispute arises: 154

prepare a written
application;

serve it on each
party to the contract;
and

serve it upon an
adjudicator or appointer.

Within 20 business days
of:1%5

e the due date for
payment of the
claimed or
scheduled amount;

e thereceiptofa
payment schedule if
it has a lesser
amount or no
amount proposed to
be paid by the
respondent; or

e if no payment
schedule was
provided within the 5
business days after
the claimant’s notice
of intention to
proceed with
adjudication.

Within 65 working days of
a payment dispute
arising, the party making
the application must: 156

prepare a written
application;

serve it on each
party to the contract;
and

serve it upon an
adjudicator or
appointer.

Time for adjudication
response

An adjudication response
must not be given if the
respondent failed to
provide a payment
schedule.%”

Within the later of; 158

e 5 business days after
receiving the
adjudication
application; or

e 2 business days after
receiving the
adjudicator’s
acceptance of the
application.

An adjudication response
must not be given if the
respondent failed to
provide a payment
schedule.%®

For a standard payment
claim, within the later of:

e 10 business days
after receiving the
adjudication
application; or

e 7 business days after
receiving the
adjudicator’s
acceptance of the
application.

An adjudication
response must not be
given if the respondent
failed to provide a
payment schedule.16?

Within the later of; 163

e 5 business days
after receiving the
adjudication
application; or

e 2 business days
after receiving the
adjudicator’s
acceptance of the
application.

An adjudication
response must not be
given if the respondent
failed to provide a
payment schedule.164

Within the later of; 165

e 5 business days
after receiving the
adjudication
application; or

e 2 business days
after receiving the
adjudicator’s
acceptance of the
application.

An adjudication response
must not be given if the
respondent failed to
provide a payment
schedule.166

Within the later of; 167

e 10 business days
after receiving the
adjudication
application; or

e 5 business days
after receiving the
adjudicator’s
acceptance of the
application.
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An adjudication
response must not be
given if the respondent
failed to provide a
payment schedule.16®

Within the later of; 169

e 7 business days
after receiving the
adjudication
application; or

e 5 business days
after receiving the
adjudicator’s
acceptance of the
application.

Within 10 business days
after the date on which a
party is served with an
adjudication
application.17°

An adjudication response
must not be given if the
respondent failed to
provide a payment
schedule.t’*

An adjudication response
may be given by the
respondent within 10
business days after
receiving the adjudication
application.'"?

Within 15 working days
after the party is served
with the adjudication
application.1"3
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For a complex payment

claim, within the later of:

e 15 business days
after receiving the
adjudication
application; or

e 12 business days
after receiving the
adjudicator’s
acceptance of the
application.

For a complex payment
claim, the respondent
may apply to the
adjudicator for an
extension of up to 15
business days to provide
a response.1®

In this Act a complex
payment claim is a
payment claim for more
than $750,000.%6*

Can new reasons be
raised in an
adjudication response

NO.174

N0-175

Yes. Any new reasons
which were not included
in the payment schedule
must be included in a
notice from the
adjudicator to the
claimant. The notice
must state that the
claimant has 2 business
days to lodge a
response to those
reasons to the
adjudicator.17®

N0.177

No_178

NO.179

Yes. All the submissions
or information the party
responding to the
application relies on can
be included in the
response.'80

NO.lSl

Yes. All the submissions
or information the party
responding to the
application relies on can
be included in the
response.'82

Time for adjudication
decision

Within 10 business days
of: 183

the adjudicator
accepting the
adjudication

For standard payment
claims, 10 business days
after the response date.

For complex payment
claims, 15 business days

Within: 186

10 business days
after the date on
which the
adjudicator accepts

Within 10 business days
Of: 187

the respondent’s
lodgement of an
adjudication

Within 10 business days
of: 188

the respondent’s
lodgement of an
adjudication

If the respondent is
entitled to make an
adjudication response,
10 business days after
the earlier of: 189

Within 10 business days
after: 190

the date on which
the adjudicator is
served the

Within 10 business days
of:191

the respondent’s
lodgement of an
adjudication

Within: 193

10 working days
after the date on
which the
adjudication

application; after the response date. the application; or response; response; e the respondent’s adjudication response; response is served,;
e the respondent’'s Wh . date’ | e any further time of e ifnoresponsewas | e if noresponse was lodgement of an response; or e if noresponse was or
lodgement of an ere response date 1s up to 15 business lodged, the final lodged but a adjudication e the last date on lodged but a e if no response was

adjudication
response; or
if no response was

e the date on which
the adjudicator

days after that date,
to which the
claimant agrees.

date for which a
response could
have been lodged;

payment schedule
was, the final date
for which a response

response; or
e the final date for
which a response

which a response is
required to be
served.

payment schedule
was, the final date
for which a response

served, 10 working
days after the last
day on which a

receives an
lodged, the final date adiudication e ifthe respondentis could have been could have been o ) could have been response could have
for which a response resjponse;, not entitled to lodge lodged; lodged. ;leciﬂgg:]‘ieg?:hza% with lodged; or been served.

could have been
lodged.

The parties may agree in
writing to extend this
timeframe.

e the last day on which
one could be given;
or

e if the respondentis
not entitled to lodge
an adjudication
response, the last

an adjudication
response, the date
the respondent
receives the
adjudication
application

if the respondent did
not lodge a payment
schedule in relation
to the payment
claim, the date the
adjudicator accepted
the application
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If the respondent was
not entitled to lodge an
adjudication response,
10 business days after
the respondent receives

parties, extend the time
for making a
determination.

if the respondent did
not lodge a payment
schedule in relation
to the payment
claim, the date the
adjudicator was
appointed;

The adjudicator may,
without the consent of the
parties, extend this time
by up to 5 working days if
the adjudicator is
satisfied it is necessary.

N
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day on which the
respondent could
have lodged a
response if it had
been entitled to.184

The parties may agree (in
writing) to extend this
timeframe.

The adjudicator may
extend this timeframe if it
relates to a complex
payment claim and no
agreement about an
extension has been
reached by the claimant
and respondent.185

or any other timeframe
the claimant and
respondent agree to.

or any other timeframe
the claimant and
respondent agree to.

a copy of the
adjudication application.

Otherwise within any
other timeframe the
claimant and
respondent agree to

may apply.

or any other extension to
the timeframe of up to 20
business days that the
claimant and respondent
agree t0.1%2

Payment of
adjudicated amount

On or before 5 business
days after the
adjudicator’s decision
being given to the
respondent, or a later
date if the adjudicator
decides.'%

Payment must be made
on or before 5 business
days from the
adjudicator’s decision
being given to the
respondent, or a later
date if the adjudicator
decides.

On or before 5 business
days after the
adjudicator’s decision is
given to the respondent,
or a later date if the
adjudicator decides.*%®

On or before 5 business
days after the
adjudicator’s decision is
given to the respondent,
or a later date if the
adjudicator decides.%

On or before 5 business
days after the
adjudicator’s decision is
given to the respondent,
or a later date if the
adjudicator decides.®”

On or before 5 business
days after the
adjudicator’s decision is
given to the respondent,
or a later date if the
adjudicator decides.1%®

On or before the date
determined by the
adjudicator.t®®

On or before 5 business
days after the
adjudicator’s decision is
given to the respondent,
or a later date if the
adjudicator decides.?®

On or before the date
determined by the
adjudicator.?0t

Consequences of
failing to pay claimant
the adjudicated
amount (other than
suspension of the
works — refer below)

The adjudication
certificate may be filed as
a judgement for a debt in
any court of competent
jurisdiction.202

It is an offence not to pay
the adjudicated amount
within this timeframe. The
maximum penalty is 200
penalty units.293

If the respondent fails to
pay the amount due the
claimant may file the
adjudication certificate as
a judgement for a debt in
any court of competent
jurisdiction.204

If payment is not made by
the respondent the
claimant may make a
‘payment withholding
request’ to a higher party
in the contractual chain
(including a financier),
provided that the higher
party is not a resident
owner. This will oblige
that higher party to retain
an amount sufficient to
cover payment of the
adjudicated amount from
a related amount payable
to the respondent, until
the adjudicated amount is
paid to the claimant or

The adjudication
certificate may be filed
as a judgement for a
debt in any court of
competent
jurisdiction.207

The adjudication
certificate may be filed
as a judgement for a
debt in any court of
competent
jurisdiction.208

The adjudication
certificate may be filed as
a judgement for a debt in
any court of competent
jurisdiction.20°
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The adjudication
certificate may be filed
as a judgement for a
debt in any court of
competent
jurisdiction.?1°

The determination may
be filed in a court of
competent jurisdiction to
recover the amount as a
debt if not paid.?*

The adjudication
determination may be
filed as a monetary
judgement in a court of
competent jurisdiction.?1?

The determination may
be filed in a court of
competent jurisdiction to
recover the amount as a
debt if not paid.?*3
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the adjudication decision

or requirement to
withhold the amount is
set-aside by a court.2%

Where the owner of the
Site is the respondent or
a related entity of the
respondent, and the
claimant is a head
contractor, a charge may
placed over the site as a
security interest to secure
payment of the
adjudicated amount, and
an order for sale of the
property to realise the
adjudicated amount can
be sought.?%¢

Claimant’s right to
suspend if not paid

If the respondent does
not pay: 2%

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for the
amount due. The notice
must state it is being
made under this Act.?1®

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due to
the claimant’s decision to
suspend the works.

A claimant is not liable for
any losses suffered by
the respondent due to the
claimant’s suspension of
the works.

If the respondent does
not pay: 216

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for the
amount due. The notice
must state it is being
made under this Act.?’

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due to
the claimant’s decision to
suspend the works.

A claimant is not liable for
any losses suffered by
the respondent due to the
claimant’s suspension of
the works.

If the respondent does
not pay: 28

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 3
business days’ notice,
until 3 business days
after the claimant
receives payment for
the amount due. The
notice must state it is
being made under this
Act.?t®

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due
to the claimant’s
decision to suspend the
works.

A claimant is not liable
for any losses suffered
by the respondent due
to the claimant’s
suspension of the
works.

If the respondent does
not pay: 2%°

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for
the amount due. The
notice must state it is
being made under this
Act.??!

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due
to the claimant’s
decision to suspend the
works.

A claimant is not liable
for any losses suffered
by the respondent due
to the claimant’s
suspension of the
works.

If the respondent does
not pay: 22

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for the
amount due. The notice
must state it is being
made under this Act.??3

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due
to the claimant’s decision
to suspend the works.

A claimant is not liable for
any losses suffered by
the respondent due to the
claimant’s suspension of
the works.
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If the respondent does
not pay: 2%

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for
the amount due.

Where payment was not
made in accordance
with the payment
schedule, the notice
must state it is being
made under this Act.225

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due
to the claimant’s
decision to suspend the
works.

A claimant is not liable
for any losses suffered
by the respondent due
to the claimant’'s
suspension of the
works.

If the respondent does
not pay the adjudicated
amount, 226

the claimant may
suspend the works on 3
business days’ notice,
until 3 business days
after the claimant
receives payment for the
amount due.

A claimant is not liable for
any losses suffered by
the respondent due to the
claimants suspension of
the works.

If the respondent does
not pay:??”

e the payment claim
amount (and no
payment schedule

was given);

e the scheduled
amount; or

e the adjudicated
amount,

the claimant may
suspend the works on 2
business days’ notice,
until 3 business days
after the claimant
receives payment for the
amount due. The notice
must state it is being
made under this Act.

The respondent will be
liable for any loss of
damage suffered by the
claimant as a result of
removing any work due
to the claimant’s decision
to suspend the works.228

A claimant is not liable for
any losses suffered by
the respondent due to the
claimant’s suspension of
the works.??°

If the respondent does
not pay the adjudicated
amount, the claimant
may suspend the works
on 3 working days’
notice, until 3 working
days after the claimant
receives payment for the
amount due. 23°

A claimant is not liable for
any losses suffered by
the respondent due to the
claimant’s suspension of
the works.
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For further information or construction/infrastructure project dispute resolution assistance, please contact:

Ashleigh Taplin

Associate

P: +61 406 053 519

E: ashleigh.taplin@merlehangroup.com

Adam Merlehan

Managing Director

P: +61 401 219 769

E: adam.merlehan@merlehangroup.com
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